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Name & Address of the Appellant & Respondent

Mis. Knack Packging

al{ anfh za 3r#ta 3mar ariits sgra aar ? at as gram? # fa zenRenR Rte
~ ~ x=ra:m 3ffiRT al 3rat a gatru smaa Tgd a x=rcITTIT % I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

\'+l"lm '{-j'{c/j('{ cpf "TRTlffUf 3ITTG'l :
Revision application to Government of India :
(1) tu s7la yen 3rfefzu, 1994 ct)- nrr 3if Rt aarg mg mii 6fR "if
q@tar err cBl" i;l"-q"-~ * qr vqa a oiafa yatru 3ma 'ra x=rfq-q, +ld llz,
fcrffi +iarau, ua Rm, ad)sf ifra, la tu ra, via f, fact : 110001 cBl"
c&)-'1fAT ~I

(i) . A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the0 following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ~ +rm ct)- m a a wit rf ¢1x\'.Sll1 xf fcmft ·+1°-si<llx m 3Rl ¢1x\'.Sll1
z fa#t usrn @t as arm im urd zg mf i, u fa8t qosrr z qusr

'qfg cffi fcmfl" ¢1x\'.Sll1 °lf ?:IT fcmfl"osrn at ma #t fur # ha g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(~) 'l:rffif *™ fa9fl rz zm tear Raffa +rm -qx m +rm * f21Pl1-Jf0 1 "if~~aca la -qx 3r« zca #fmi \Jfl" 'l:rmf * ™ fcmft ~ m ~ 11 PilltRla
%1 .
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

(<T)

(c)
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tl' ~ '3tcllc\1 c#r '3tlllc\1 ~ cB"~ cB" ~ \Jl1" ~ ~ l=!Rl ctr ~ ~ ~
~ ~ \Jl1" ~ tl'm ~ frn:r:r <B" ~a1Rlcb ~ , ~ <B" m tnfur m Jrm tR m
~ lf fctffi~ (ri'.2) 1998 'cfffi 109 m~~ ~ 'ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3tcllct.-J ~ (3llfrc;r) Pllll-llcl("Jl, 2001 cB' A"lJ1i' 9 cB' ~ f21Plf4tc ~ 'fRsllT
gg-o # at ufzi , ha srar a sf snag )fa fat ft a sf er-3rr ya
3llfrc;r ~ c#I" qT-qT ~ cB' W~ ~ ~ WlIT 'GTTrlT~I~ W~ WW ~-·cpf

4zrff siaifa err 3s-< feufRa #t # yrar uqd k mer tr-- area #l uf
#fl eft afe;1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated.and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) Rf21'5'1.-i ~ re uj icaa gp card qt zq swa a zt at qt 2oo/- 0
tifR:r 'TfclR at ug 3h ui viaav ala uznr st cTT 1000/- c#I" tifR:r 'TfclR c#I"
Ggl
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#tar zrca, aha snzyca vi tara 3r8la =znrnf@ran #a "QIB 3llfrc;r:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) tr sq1a zrc 3rf@efzu, 1944 c#I" 'elm 35- uom/35-~ siaifa
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(a) aiffy eeina k viif@r ft rr tr zyea, tu sari gca vi hara
374141a nrnf@raw alt fa?ts f)Rear le cf • 3. 3. #. gm, { Rec#t at vi
(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and. Q
(~) '3cfdf8:ift!a qR-mct 2 (1) cIJ ~ ~~ *m c#1" 3r4ta, 3r@tit a m fl
yes, st sale«a yens vi hara srft#tu ma@raw (frec) t ufa %tr 9if8a,
3&Ila i 3it-2o, gca stRua c/51-41'3°..s, irm□fr "ITR, ~5l-lct1611ct-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ '3tcllct.-J ~ (3llfrc;r) Pllll-llcl("Jl, 2001 c#I" 'elm 6 a sifa uua g-3 Reiff
fs; 3rar r@tu nznf@era0i8t nu{ 3rft # fag 3rah fag mg 3mrs #t 'qR m=wrr 'fli%q
ui snr zycs at i:,f1r, 6lJ'M c#I" i:,f1r 3it Gann rn uif ; 5 m m ~ q?l=f t cf5t
~ 1 ooo /- tifR:r ~ mTfr I 'G'l6T ~~ c#I" 1,f<T, 6lJ'M c#I" i:,f1r 3l1x ~ Tf<TI ~
~ 5 m m 50 m c,cp "ITT m ~ 5000 / - tifR:r ~ mTfr I usi sn zyca 6t i:,f1r,
&fT\i'f c#1" i:,f1r 3jl can mar uafar T; 6o m IT Ra vsnr & ai nT; 1000o/- tifR:r
3tut ztftt # #h arr# xftttcl'< cB' I arf@pr ja rre a ii vier at \J'fml·<To
IF Ur eIt fa4tRa rd~a aBr * tel, c#I" wm cf)T m

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescrib~d under Rule 6 of Central Excise~Appeal) Rules, 2001 and shall be a~~"Pl~~~ag.ainst
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs 5,000a.Rs40,goo
where amount of duty/ penalty/ demand/ refund is upto 5 Lac 5 Lac to sof~e::~~~e,5,~:tac
respectively in the form of crossed bank draft in favour of Asstt. Regi/@rt6f ~.'fi5Fg,nc'li'.:,~~any

1. t;,- ~.r •+~,! · ✓ -~, -:::1'e-. •.. 3l
\ ~...< C ·W L,.I.". .- I'\·,.. (l·c :•) ,., ,_,
\ \~ \~ ~-,~; ·:~: ~;/" \._,;vo . - ;::,·
\. • * *'\,* -'lHt.1ED/..or.S>
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) .-lJllllcrlll ~~1970 <T~~ cBl"~-1 cfi 3@<IB~~~
'3cm ~ m ~ ~ <T~~ ~~ cfi ~ -i?f xl ~ cBl" ~ ~ lfx
.6.5o ha mr rrzarcau zyca feaz cut it aegl
One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) s cit iif@a mm#f at fira a fzrii cBl" anx ~ ~~ fcl5<TT \JJlfil t
sit var zrcans, aha Gar zyca v aras 3r4#ta zznf@raw (ar4ff@f@) fr, 1982 -i?f

ffer et
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

_ (6) mm e/cs, hr€tzr 3en eravi iars 3r4#tr 4f@rawT (@@a h 4f 3r4ii #ma+iii
a4tr 3enra gra 3#@0f1+, 8&yy ft ear 39n a 3iaufa far(in-2) 3rf0fez1HT 2·&&(a&g fr

.:,

in 29) feci: s€.,2&y5it fa#hr3f@0Gr, &&9 frnr a h 3iaifa haraat sfara#8r
~t "ITT"{[~ cf:;)-~~-~~~~t ~~ra fcF;-~um~~~ cf:;)-~ cfmT
~~~~cnU$~* 3TTUcfia'l''ITT
~~gltavi?arasa3iaaa fav arr ra#fGrc gnf@&

.:, .:,

(il um 11 tr~~~~
(ii) ~~cf:;)-~~~~

(iii) adz 5rm fez1mra4 h fr 6 a iaai er {##
- 3fld'rGJ"fl@~ fazrarrhmac faarr@i. 2)~.2014 cf> ~~~fclim~~~
~8Jfcrmmfrirf~3,$~ 3fCth;rcfi)-~a=iffi°~I

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) g axf ,zr arr2rh 4fr 3rhr nfawrahwar si eyes 3rzrar «yena zys fclcl1Ra mill
;i:rrar fci,Q" o]l[ fl~~ IO% W@1aitR 3tR~~c;us fcl,11Ra lTT ct"q~~ 10% W@1aitR cfi'r ~rn=i~~I

3 3 3

(6)(i) In view of above, an appeal against this order shall lie before the Iribunal on
payment of 10% of the duty demanded where duty or duty and penaQlt~ a~_-· rs~~• or
penalty, where penalty alone is in dispute." fkr.f4~:_:.;_._.'~_.p~i,,.~,·.~-fee .a+o vG4/>6 $'j-i.° \%

s± is8 +?
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ORDER-IN-APPEAL

This appeal has been filed by M/s Knack Packaging, Plot No.58,
Opp.Amrut Spintex P Ltd., Khatraj-Kalo! Road, Village- Katraj, Kalol
Tal, Gandhinagar Dist. (hereinafter referred to as "the appellant") against

Order-in-Original No.15/CE/Ref/DC/2015-16-Refund dated 16.06.2015

(hereinafter referred to "the impugned order") passed by the Deputy

Commissioner of Central Excise, Kaloi Division (hereinafter referred to as

"the adjudicating authority).

2. Brief facts of the case is that the appellant had filed a refund claim of

Rs.2,85,000/- on 15.04.2015 before the adjudicating authority in connection

with wrong payment of central excise duty. The appellant is registered with

the Central Excise Department under Registration No.AAMFK0644EEM001

and are engaged in manufacture of HDPE/PP woven bags etc. On account of

mistake, the appellant had paid the said amount of Rs.2,85,000/- towards
the duty liability for the month of November 2014 under their central excise

registration no. AAMFK0664EM001 instead of their other unit who is also an

assessee having central excise registration No.AAMFK0664EM002. On

realizing the mistake, the appellant again paid an amount of Rs.2,85,000/- in

the correct central excise registration No. AAMFK0664EM002 and applied for
the said refund claim which wrongly paid with central excise registration No.
AAMFK0644EEM001. After verification of the correctness of payment from

the jurisdictional range superintendent, a show cause notice dated
20.05.2015 was issued to the appellant for rejecting the claim to the

appellant under the ground of unjust enrichment and to be deposited in the

Consumer Welfare Fund under Section 12 C of the Central Excise Act, 1944

(CEA). The adjudicating authority has confirmed the grounds of show cause

notice and sanctioned the refund claim by depositing in the Consumer

Welfare Fund.

2. Being aggrieved, the appellant has filed the present appeal on the

grounds that it was not disputed by the department that the duty was paid

wrongly against the registration No.AAMFK0644EEM001 instead of

registration No.AAMFK0664EM002; that no clearance was made from the said
unit and as such no question of passing on duty to any other person; that in

absence any central excise invoice, the question of collecting any amount in
exchange of the goods just does not arise. The appellant has submitted a
certificate from chartered accountant before the adjudicating authority, which

clarifies that the burden of duty is not passed on because~g.oods were f,)
sold_; that the said unit applied for surrender of registr}f~1-l~a\ts ':!'f_
have been furnished before the adjudicating authority, +de" enfegfaed,to

i:z: ,,J .·:, ;' ,;:
: i:» :•

s· ·7«...° /z..2-r
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appreciate the same and therefore, the impugned order deserves to be set

aside.

3. A personal hearing in the matter was held on 13.04.2016 and Shri

D.K.Trivedi, Advocate appeared for the same. He reiterated the grounds of

appeal and further submitted that the refund pertains to closed unit and

Chartered Accountant's certificate is also produced.

4. I have carefully gone through the facts of the case and the

submissions made by the appellant in the appeal memorandum as well as at

the time of personal hearing. The limited point to be decided in the matter is

whether the appellant eligible for refund of duty amount who paid by mistake

in their account.

4.1 I find in the instant case that there was no dispute regarding excess

payment of duty amounting to RS,2,85,000/- by the appellant by mistake
against their registration No. AAMFK0644EEM001, instead of registration No.

O AMFK0644EEM002. The only reason made in the matter for disallowing the

refund to the appellant by the adjudicating authority is applicability of

doctrine of unjust enrichment. In the impugned order, the adjudicating

authority has stated that the appellant has not submitted any documentary

evidences regarding that the duty has not been passed on to the buyers;
that even when tax is paid under a mistake where it was not to be paid at all,

the principle of unjust enrichment is applicable and the onus to prove that

the incidence was not actually passed on to any other person lies the

claimant. The adjudicating authority further held that Section 12 B of the CEA

creates a legal fiction that the manufacturer has deemed to have passed on

the full incidence of duty to the buyer, under the contrary is proved.

0
4.2 From the facts of the case narrated in the impugned order, it is clearly

evident that the appellant had made the payment of Rs.2,85,000/- in excess

by mistake and required to be refunded. The appellant had submitted the

facts before the adjudicating authority that they have surrendered their

central excise registration No. AAMFK0644EEM001 in September 2014 and

no manufacturing activities, clearances were made from their unit since then

and the said duty amount was paid on 05.12.2014 by mistake against other

unit registration No. AAMFK0644EEM002 for the month of November 2014. I

find that the doctrine of unjust enrichment is applicable in case where there

is buyer of manufactured goods. The appellant has strongly argued before

the adjudicating authority that there was no manufacturing activities and
clearance of goods from their unit since September 2014. However, the

adjudicating authority has not looked into such facts submitted by the

appellant, even though all the records were in the possession of the
department. The prime duty of the refund sanctioning auth~ity-t~-:::to verify

the. details of refund claim filed before him. The adjudica~j,69:$";:_~~~~~-~~uld
.. , / :.:-l,,·•;,~, <;:',

2 %
' \\ C,;': ·:) 1-o:;;;:·,c
$·· 8'as'·9eags.as.
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have also verified from the records as to whether appellant has stopped their

manufacturing activities from September 2014 onwards and whether the

amount of excess duty said to have been paid on 05.12.2014 are actually

related to any clearance of goods or otherwise. From the facts of the instant

case, it appears that the refund claim pertained to excess payment made by

the appellant by mistake and but does not pertain to excess duty paid

towards clearance of goods. In such circumstances, the doctrine of unjust

enrichment is not applicable to the case. However, no such discussion

regarding appellant submissions was made in the impugned order by the

adjudicating authority and just applied provisions of Section 12 B of CEA and

sanctioned the refund to the Consumer Welfare Fund. Appellant have also

submitted a Chartered Accountant Certificate dated 11.08.2015 stating

above position.

4.3 In view of above discussion, I set aside the impugned order and

remand back the case to the adjudicating authority to verify the facts

submitted by the appellant-in reply to the show cause notice .and decide the

refund application afresh in view of above discussion. The appellant is also

having at liberty to file their submission afresh before the adjudicating
authority. Needless to say that principle of natural justice may be followed

before deciding the case and case be decided within 60 days.

4.4 I dispose of the case accordingly.

i

0

Attested

.H
(Mohanan V.V)
Superintendent (Appeal-I)
Central Excise, Ahmedabad
BY R.P.A.D

To,
M/s Knack Packaging,
Plot No.58, Opp.Amrut Spintex P Ltd.,
Khatraj-Kalol Road, Village- Katraj,
Kaloi-Tai, Gandhinagar Dist

Al.-!
uMASANER)

COMMISSIONER (APPEALS-I)
CENTRAL EXCISE, AHMEDABAD

Date: 26/04/2016

0

Copy to:
1. The Chief Commissioner, Central Excise Zone, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-III
3. The Addl./Joint Commissioner, (Systems), Central Excise, Ahmedabad-

III

/

4. The Dy./ Asstt. Commissioner, Central Excise, Division- Kalal,
Ahmedabad-III
Guard file.

6. P.A file.


